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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction pursuant to
Utah Code Ann. § 78-2a-3(2)(j).
NATURE OF PROCEEDINGS
This appeal is from the final decision of the Third
District Court entered on November 1, 1989 by the Honorable
Timothy R, Hanson.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
Did the District Court apply the correct construction
standard when it determined that the scope of the statute and the
motor club surety bond must be read to relate to the purpose and
subject of the statute in compliance of which the surety bond was
provided rather than determining whether the bond language was
broader that the scope of the statute and therefore the surety
was liable on the bond?
DETERMINATIVE STATUTES AND CASES
The determinative statutes and cases believed by
appellant to support appellant's arguments are:
Statutes
Utah Code Ann. § 31A-11-106
Utah Code Ann. § 41-16-2, 1953
Utah Code Ann. § 41-16-3, 1953
Utah Code Ann. § 41-16-4, 1953
Cases
Baker v.
Dennis

Western

Dillon

Surety

Oldsmobile,

Company, 757 P.2d 876 (Utah App. 1988)
GMC, Inc.,

(Utah 1987)
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v. Zdunich,

668 P.2d 557

Shelter

America

v. Ohio Casualty

and Insurance,

745 P.2d 843

(Utah App. 1987)
Western

Surety

Company v. Murphy,

754 P.2d 1237, 1240 (Utah App.

1988)
STATEMENT OF THE CASE
Case Nature, Course of Proceedings, and Disposition
This appeal is from the Final Order and Judgment of the
Third Judicial District Court in and for Salt Lake County issued
on November 1, 1989.
Harold C. Yancey, as the Insurance Commissioner,
brought an action in Third District Court against American
Manufacturers pursuant to Utah Code Ann.

§ 31A-11-106(2) seeking

payment under the bond for and on behalf of the note purchasers
after American Manufacturers denied the commissioner's claim
against the bond.

(Complaint.) American Manufacturers denied

the claim and its obligation to pay under the bond, alleging that
the acts of the employees, officers, and/or agents of American
Driver's Legal Services in selling capital notes fall outside the
coverage of the bond.

(Answer, Counterclaim For Declaratory

Relief and Third-Party Complaint, hereinafter referred to a
"Answer".)
The parties in the action in Third District Court
entered into a stipulation of the material facts in the case and
filed reciprocal motions for summary judgement.

(Stipulation of

Undisputed Material Facts, hereinafter referred to as
"Stipulation".)

(Plaintiff's Motion For Summary Judgment.)

(Defendant's Motion For Summary Judgment.)
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The motions were

heard by the Third District Court on September 25f 1989 and the
court issued a memorandum decision on October 2, 1989.
(Memorandum Decision.)
on November 1, 1989.

Final judgment in the matter was entered
(Judgemnt.)

appeals from that decision.

The Insurance Commissioner

(Notice of Appeal.)

Statement of Facts
On August 7, 1985, American Manufacturers Mutual
Insurance Company ("American Manufacturers"), as surety, issued a
motor club bond on behalf of its principal, American Drivers
Legal Services, Inc. ("American Drivers") pursuant to Utah Code
Ann. § 41-16-2.

(Stipulation, p. 2, Para. 4.)

The obligation of American Mutual Manufacturers under
the bond was conditioned on the express conditions that the bond
would be void if American Drivers fully and faithfully complied
with Utah Code Ann. § 41-16-2,; faithfully furnished and rendered
to its members any and all motor club services sold or offered by
it; and paid any fines, fees or penalties imposed under Utah Code
Ann. § 41-16-2, and its successor statutes.

(Stipulation, p. 2,

Para. 5.)
American Drivers offered and sold capital notes through
its employees, officers, or agents to seventeen (17) persons, at
least four (4) of whom were not its members, from April, 1986 to
October, 1986.

(Stipulation, p. 2, Para. 6.)

Twenty one (21)

notes were sold to the seventeen persons which produced proceeds
of about $206,879.00.

(Stipulation, p. 2, Para. 7.) American

Drivers represented through its employees, officers, or agents to
the purchasers of the capital notes that the notes were insured
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and/or sanctioned and/or approved and/or guaranteed by the State
of Utah.

(Stipulation, p. 3, Para, 9.)

American Drivers

represented through its employees, officers, or agents to the
purchasers of the capital notes that the proceeds from the sale
of the notes would be placed in a separate interest bearing
account.
false.

(Stipulation, p. 2, Para. 8.)
(Stipulation, p. 3, Para. 10.)

The representations were
The directors and

managers of American Drivers approved the sale of the notes by
its employees, officers, and agents and supervised and controlled
its employees, officers, and agents and knew or should have known
of the representations made.

(Stipulation, p. 3, Para. 11.)

The proceeds of the notes were used by American Drivers
to pay salaries, commissions, lease payments on automobiles and
furnishings and other operating expenses, and officer and
employee expenses.

(Stipulation, p. 4, Para. 15.)

American Drivers was declared to be insolvent or about
to become insolvent and in a hazardous financial condition by the
Third Judicial District Court in Case No. M86-140 and is unable
to pay the purchasers of the notes as it agreed to do and has not
done so.

(Stipulation, p. 3, Para. 12.)
Harold C. Yancey, as the Insurance Commissioner,

brought an action in Third District Court against American
Manufacturers pursuant to Utah Code Ann. § 31A-11-106(2) seeking
payment under the bond for and on behalf of the note purchasers
after American Manufacturers denied the commissioner's claim
against the bond.

(Stipulation, p. 3, Para. 13.)
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American Manufacturers denied the claim and its
obligation to pay under the bondf alleging that the acts of the
employees, officers, and/or agents of American Driver's Legal
Services in selling capital notes fall outside the coverage of
the bond.

(Stipulation, p. 3, Para. 14.)
The parties in the action in Third District Court

entered into a stipulation of the material facts in the case and
filed reciprocal motions for summary judgement.
(Plaintiff's Motion For Summary Judgment.)
For Summary Judgment.)

(Stipulation.)

(Defendant's Motion

The motions were heard by the Third

District Court on September 25, 1989 and the court issued a
memorandum decision on October 2, 1989.

(Memorandum Decision.)

Final judgment in the matter was entered on November 1, 1989.
(Judgemnt.)
decision.

The Insurance Commissioner appeals from that
(Notice of Appeal.)
SUMMARY OF ARGUMENT

The decision of the lower court is reviewed under the
correctness standard of review since the bond contract was
interpreted as a matter of law by the lower court and no
particular weight is to be given to its decision.
The statutes requiring the motor club bond issued by
American Manufacturers Mutual Insurance Company which mandate the
scope of coverage of the bond are inconsistent with each other
and with the language of the bond spelling out the coverage under
the bond.
surety.

The resulting ambiguities must be resolved against the

When the ambiguities are resolved against the surety the

language of the bond is broader than the coverage required under
the statutes and the surety is liable under the bond.
- 8 -

ARGUMENT
The nature and extent of a surety's liability
under a bond given in compliance of a statutory
provision is determined by reading the provisions of
the statute in conjunction with the provisions of the
bond.
This case involves a motor club bond issued by American
Manufacturers Mutual Insurance Company ("American Manufacturers")
which was provided by American Drivers Legal Services, Inc.
("American Drivers") to the Utah Insurance Department to comply
with requirements of the Utah Insurance Code.

The motor club

bond was originally issued on August 7, 1985. (Stipulation, p.
2, Para. 4.)
The obligation of American Manufacturers under the bond
was conditioned on the express conditions that the bond would be
void if American Drivers fully and faithfully complied with Utah
Code Ann. § 41-16-2,; faithfully furnished and rendered to its
members any and all motor club services sold or offered by it;
and paid any fines, fees or penalties imposed under Utah Code
Ann.

§ 41-16-2, and its successor statutes.

Para. 5.)

(Stipulation, p. 2,

(Exhibit "A".)
The issue under consideration in the case is the scope

of liability of American Manufacturers under the bond, that is
whether the bond language extended coverage which was
inconsistent with the statutes involved resulting in liability
for American Manufacturers.
Dillon Oldsmobile Rule
In Dennis

Dillon

Oldsmobile,

GMC, Inc.

v. Zdunich,

668

P.2d 557 (Utah 1983) the Utah Supreme Court stated the applicable
rules.

It said,
- 9-

In situations where a bond has been
given in compliance with some statutory
provision the provisions of the statute are
read in connection with the provisions of the
bond to determine the nature and extent of
the surety's liability....The scope of the
surety's obligation under such a statutory
bond
is
prescribed
by
the
statute
in
compliance with which it is given and by the
language employed in the bond defining it.
(Citations omitted.)
Id.

at p. 560.
The Court said further,
But where a bond is by its terms more
comprehensive than required by the statute
the surety is liable to the full extent of
the bond.

Id.
In interpreting the meaning, force and effect of the
language of surety bonds the Court relied on the rule of
construction "...that the contract of a surety, for hire, is to
be strictly construed against the surety."

Jd.

Statutory Provisions
Utah Code Ann.

§ 41-16-2 requires persons forming motor

clubs to deposit and maintain security with the insurance
commissioner in the form of cash, surety bond issued by a
qualified surety, or securities approved by the commissioner in
an amount consistent with the statutory minimums.

Utah Code Ann. § 41-16-3 provides,
Such security shall:
(1) Be for the protection, use and
benefit of any person whose application for
membership in a motor club has been accepted
by such club or its representative.
(2)
Be
subject
to
the
following
conditions and, if a bond, shall be so
expressly conditioned that:
- 10 -

(a) The club will faithfully furnish and
render to such persons any and all of the
motor club services sold or offered by it,
(b) The club will pay any fines, fees or
penalties imposed upon it pursuant to the
provisions of this act,

Utah Code Ann. § 41-16-4 provides,
If such bond is filed, any person
defrauded or injured by any wrongful act,
misrepresentation or failure on the part of
the motor club with respect to the selling or
rendering of any of its services, failing to
refund the unused portion of dues or fees
duly demanded, or failure to perform any
obligation required by law or promised under
the service contract, may bring suit on such
bond in his own name.
The commissioner of
insurance may bring suit in his own right for
and on behalf, and for the benefit of,
members, creditors or other persons defrauded
or injured as provided in this section. The
aggregate liability of the surety for all
such suits shall, in no event exceed the sum
of the bond.
On July 1, 1986 the above provisions were repealed and
replaced with Utah Code Ann.

§ 31A-11-106 which provides,

(1) Any corporation may apply, in the
form specified by the commissioner, for a
certificate of authority to transact a motor
club business.
The applicant shall include
with
the application
any documents
the
commissioner may reasonably require, the
deposit described in Subsection (2), which
may be waived if net worth exceeds the
deposit requirements, and the fee provided
for in Section 31A-2-103.
No person may
engage in the motor club business without
complying with this section and receiving a
certificate of authority under Sections 31A11-107.
(2)
The
deposit
required
under
Subsection
(1)
shall
comply
with
the
requirements of Section 31A-2-206, and is
$100,000.
In lieu of the deposit, the
applicant may supply a bond of a corporate
surety authorized to do a surety business in
this state, in the same sum and in a form
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prescribed by the commissioner, payable to
the state. The deposit, or the bond, shall
be
conditioned
upon
the
corporation's
faithful performance in the sale or rendering
of motor club services under the provisions
of this chapter, and the payment of fines,
fees, or penalties imposed on the motor club
under this title. Any person with a claim
against the deposit or bond arising from the
motor club's breach of the conditions of the
deposit or bond may bring suit in his own
name to make a claim against the deposit or
bond, or the commissioner may bring suit on
behalf of claimants. In no event shall the
liability of the surety exceed the amount of
the bond, regardless of the number of
claimants or claims made on the bond....
Bond Provisions
The motor club bond issued by American Manufacturers
provides,
That
We,
American
Drivers
Legal
Services, Inc., as Principal and American
Manufacturers Mutual Insurance Company, a
Corporation of the State of Illinois, duly
authorized to do business in the State of
Utah, as Surety, are held and Firmly bound
unto any person whose application for
membership in Principal has been accepted by
Principal or Principals [sic] representative
and to any person defrauded or injured by any
wrongful act, Misrepresentation or failure on
the part of principal in selling or rendering
any of Principal's services and unto the
State of Utah in the sum of TWENTY FIVE
THOUSAND AND NO/100THS ($25,000.00) Dollars,
for the payment of whick [sic] well and truly
to be made, we bind ourselves, and each of
our heirs, executors and administrators,
jointly and severally, if only by these
presents.
The conditions of the above obligation
are such that:
....

Now, therefore, if the said above
bounded Principal shall, (1) fully and
faithfully comply with the requirements of
Chapter 47 [sic], Laws of Utah 1963, as that
- 12 -

law now exists or is hereafter amended, (2)
faithfully furnish and render to any person
whose application for Membership in Principal
has been accepted by Principal or Principals
[sic] representative any and all motor club
services sold or offered for sale by
Principal, and (3) pay any fines, fees or
penalties imposed upon Principal pursuant to
the provisions of Chapter 47 [sic], Laws of
Utah 1963, this obligation shall be void,
otherwise, to remain in full force and
effect, but in no event will the aggregate
liability of the surety exceed the amount of
such bond.
Application of Dillon Rule
Under the bond American Manufacturers has bound itself
"to any person defrauded or injured by any wrongful act,
Misrepresentation or failure on the part of principal in selling
or rendering any of Principal's services."

Thus, coverage is not

limited to selling or rendering motor club services but is
extended by the language of the bond to "any of Principal's
services."

As the Court said in Dillon,

"[I]f the instant bond[s

were] intended only to fulfill the statute, as [the sureties]
insist, the parties could easily have drawn their contract
the exact wording of the statute."

Id.

at 561.

in

It was clearly

with in the power of American Manufacturers to draft the language
of the bond to restrict coverage to the selling or rendering of
motor club services rather than to "any of Principal's services."
The bond language is more comprehensive than is required by the
statute and the liability is extended to cover other services
provided by the motor club as well.

Such services would include

investment opportunities to provide capital to perform the
obligations of the motor club.
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Furthermore, in resolving the scope of the coverage of
the American Manufacturers' bond the language of the statutes in
Dillon

compliance of which the bond is given must be considered.

at p. 560. When the statutory provisions are reviewed and are
considered ambiguities result which must be construed against the
surety.

Dillon

at p. 561. The determination by the Third

District Court that no abiguity exists between the statutes and
the language of the bond results in an erroneous decision .
Under the old statutory scheme the bond is for the
protection, use and benefit of members of the club.
Code Ann.

§ 41-16-3(1).

See

Utah

On the other hand under Utah Code Ann.

§ 41-16-4 any person defrauded or injured by any wrongful act; by
any misrepresentation or failure on the part of the motor club
with respect to the selling or rendering of any of its services;
by failure to refund unused portions of dues or fees duly
demanded; by failure to perform any obligation required by law;
or failure to perform any obligation promised under the service
contract may sue against the bond.

Furthermore, the commissioner

of insurance is authorized to sue on behalf of members,
creditors, or other defrauded or injured persons.

Thus, the

intent of the legislature under the old statutes was to allow the
bond to be used for recovery for other than "motor club
services."
Surely, the fraudulent and deceptive sale of capital
notes to members is a wrongful act.

Surely, the fraudulent and

deceptive sale of capital notes violates the obligations under
criminal, commercial and consumer law to not engage in such

- 14 -

fraudulent and deceptive conduct particularly where the proceeds
of the capital notes were used to provide the very services
required under the motor club contracts.

The legislature

intended that the bond be for damage and injury caused in the
sale and rendering of "any" of the motor clubs activities, not
just the limited scope of "motor club services".

This

legislative intent must be read into the bond contract when
determining scope of coverage and coverage.

If the contract was

intended only to fulfill the statute then the surety could have
and should have drawn the contract in exact language to restrict
coverage to motor club services.
and Ins.,

Shelter

745 P.2d 843 (Utah App. 1987).

America

v. Ohio

Cas.

Furthermore, the

language of the bond binds American Manufacturers to not only
members of the motor club but also to "any person defrauded or
injured in selling or rendering any of Principal's services."
The bond itself is not limited to motor club services.

Thus the

ambiguity, "Is the coverage of the bond limited only to 'motor
club services' or is coverage extended to 'any services' of the
motor club?"

In resolving the ambiguity, the construction is

against the surety and coverage is extended. Thus, the decision
of the Third District Court is in error when it concluded that no
ambiguity existed.

Since the interpretation of a contract by the

lower court was done as matter of law, this court gives the lower
court's interpretation no particular weight and reviews the
decision for correctness.

Baker v. Western

878, 881 (Utah App. 1988).

Western

1237, 1240 (Utah App. 1988).
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Sur.

Sur.

Co.,

757 P.2d

Co. v. Murphy,

754 P.2d

Furthermore, the lower court erred when it construed
the language of the bond by reading the bond in relation to the
purpose and subject of the statutes.

Such a reading ignores the

ambiguities between the statutes themselves and between the
statutes and the bond language.
Under the new statute, Utah Code Ann. § 31A-11-106, the
language of the statute is restricted to "the sale or rendering
of motor club services."

However, the bond language is broader

than the language of the statute.
of Dillon

Therefore, under the reasoning

coverage is extended to the any of the services of the

motor club and liability occurs. Again, the inconsistency
between the language of the statute and the language of the bond
results in an ambiguity which the lower court determined did not
exist.
CONCLUSION
The lower court's decision should be overturned under
the correctness standard of review and a decision rendered that
the scope of coverage of the bond includes any activities of the
motor club including the sale of the capital notes both under the
old statutes and under the new statutes.
Dated this

day of March, 1990.
R. PAUL VAN DAM
Attorney General

By
NEAL T. GOOCH
Assistant Attorney General
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Utah Code Ann. § 31A-11-106

31A-11-106

INSURANCE CODE

commissioner. Section 16-6-21 does not apply to bar a not-for-profit motor
club from organizing under Chapter 6, Title 16.
History: C. 1953, 31 A-l 1-105, enacted by
L. 1985, ch. 242, § 16.

31 A-l 1-106. Application for certificate of authority.
(1) Any corporation may apply, in a form specified by the commissioner,
for a certificate of authority to transact a motor club business. The applicant shall include with the application any documents the commissioner
may reasonably require, the bond described in Subsection (2), and the fee
provided for in § 31A-2-103. No person may engage in the motor club
business without complying with this section and receiving a certificate of
authority under § 31A-1M07.
(2) The deposit required under Subsection (1) shall comply with the requirements of § 31A-2-206, and is $100,000. In lieu of the deposit, the
applicant may supply a bond of a corporate surety authorized to do a surety
business in this state, in the same sum and in a form prescribed by the
commissioner, payable to the state. The deposit, or the bond, shall be conditioned upon the corporation's faithful performance in the sale or rendering
of motor club service under the provisions of this chapter, and the payment
of fines, fees, or penalties imposed on the motor club under this title. Any
person with a claim against the deposit or bond arising from the motor
club's breach of the conditions of the deposit or bond may bring suit in his
own name to make a claim against the deposit or bond, or the commissioner
may bring suit on behalf of claimants. In no event shall the liability of the
surety exceed the amount of the bond, regardless of the number of claimants or claims made on the bond. Regardless of the number of years the
bond continues in force or the number of premiums payable or paid, the
limit of the surety's liability, specified as the amount of liability of the
bond, is not cumulative from year to year or from period to period. The bond
shall be forfeited up to the amount of actual damages sustained by any
claimant or claimants. No cause of action shall be filed against the bond
after two years from the date of termination of the bond.
(3) Every motor club doing business in this state shall certify annually
on or before June 1, on a form approved by the commissioner, the amount of
annual membership fees collected by it from residents of this state in the
preceding calendar year. The motor club shall increase the deposit or bond
above $100,000 by $1,000 for each $5,000 or fraction of that amount by
which the annual membership fees exceed $500,000, until a maximum
deposit or bond of $500,000 has been reached.
(4) If a motor club is a separate division of a corporation, the commissioner may increase the deposit or bond requirements to take into account
216

MOTOR CLUBS

31A-11-108

the increased risk created by the other business of the corporation. However, the deposit or bond requirement may not be more than twice the
amounts required under Subsections (2) and (3).
History: C. 1953,31 A-l 1-106, enacted by
L. 1985, ch. 242, 5 16; L. 1986. ch. 204, § 82.
Amendment Notes. — The 1986 amendment, effective July 1, 1986, rewrote the second and third sentences of Subwction U);
substituted "The deposit, or the bond, shall

be* for "Both the deposit or the bond are" in
the third sentence and added the flail, sixth,
seventh and eighth sentences of Subsection
(2); and made stylistic changes in Subsections
(2) and 13).

COLLATERAL REFERENCES
C.J.S. —7 C.J S. Automobiles § 48.

31 A-l 1-107. Issuance of certificate of authority — Reinsurance of excess services.
(1) The commissioner shall issue a certificate applied for under
} 31 A-l 1-106 if he finds that:
(a) the corporation is able to negotiate, execute, and carry out the
motor club business in a sound, reliable, and ongoing manner;
(b) the reinsurance requirements of Subsection (2) are satisfied; and
(c) all other applicable requirements of law are satisfied.
(2) If a motor club provides legal expense service other than that authorized in Subsection 31A-ll-102U)(b), or other trip reimbursement service
than that authorized in Subsection 31A-ll-102(l)(d), or bail service other
than that authorized under § 31A-11-112, it must fully reinsure the excess
service with an insurer authorized under Chapter 5 or 14. That insurer
must assume direct liability to the insured, and must fully comply with
Chapter 23.
ment, effective July 1,1986, rewrote this section.

History: C. 1953,31 A-l 1-107, enacted by
U1986, ch. 242. S 16; L. 1986, ch. 204, § 83.
Amendment Notes. — The 1986 amend-

31A-11-108. Denial of certificate of authority.
If the commissioner declines or fails to issue a certificate of authority
under § 31A-11-107 within a reasonable time, he shall issue an order giving a reasonably detailed explanation for the refusal or the delay.
History: C 1953, 31 A-l 1-108, enacted by
L. 1985, ch. 242, $ 16.
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Utah Code Ann. § 41-16-3, 1953
Utah Code Ann. § 41-16-4, 1953

"department of highways of the state of
Utah."

41-15-10. Submission of budgets to transportation department. Pursuant to Article VI (a) of the compact the vehicle equipment safety commission shall submit its budgets to the Utah department of transportation.
History: L. 1963, ch. 71, 5 10; 1975 (1st
S.S.), ch. 9, 511.

Compiler's Notes.
The 1975 (1st S.S.) amendment substituted
"Utah department of transportation" for
"department of highways of the state of
Utah."

41-15-11. Inspection of accounts of vehicle equipment safety commission. Pursuant to Article VI (e) of the compact, the Utah department
of transportation is hereby empowered and authorized to inspect the
accounts of the vehicle equipment safety commission.
History: L. 1963, ch. 71, §11; 1975 (1st
S.S.), ch. 9.$12.

"department of highways of the state of
Utah."

Compiler's Notes.
The 1975 (1st S.S.) amendment substituted
"Utah department of transportation" for

Croas-References.
Transportation department, 63-49-1 et seq.

41-15-12. "Executive head** defined. The term "executive head" as
used in Article IX (b) of the compact shall, with reference to this state,
mean the governor.
History: L. 1963, ch. 71, $ 12.
Effective Date.
Section 13 of Laws 1963, ch. 71, provided
that the act should take effect upon approval,

and upon its enactment into law by at least
five other states of the United States of
America. Approved March 18, 1963.
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41-16-1. Definitions. As used in this act:
(1) Motor club service shall consist of rendering, furnishing or procuring insurance service, towing service, emergency road service, license service, theft service, claims adjustment service, bail bond service, discount
service, map service, touring service, legal service on a reimbursement
basis, or any one or more of such services to persons in connection with
ownership, operation, use or maintenance of a motor vehicle by a person
in consideration of such person being or becoming a member of an association or club rendering, procuring or furnishing such service, or being or
becoming entitled to receive membership or other motor club service therefrom.
(2) "Agent" means a person who solicits the purchase of, or transmits
a service contract or an application for membership, aids in any manner
in negotiation of the contract or membership or its renewal of continuance.
(3) "Bail bond service" means the furnishing or procuring of a cash
deposit or undertaking required by law in order that a person accused of
violation of any motor vehicle law may enjoy personal freedom pending
trial.
(4) "Discount service" means the obtaining through the auspices or
assistance of the motor club of items incidental to motoring, touring, travel
or things reasonably connected therewith, or any act resulting in giving
special discounts, rebates or reductions to holders of memberships in motor
clubs.
(5) 'Towing service" means the drafting or moving of a motor vehicle
from one place to another under power other than its own.
(6) 'Theft service" means an act by a motor club for the purpose of
locating, identifying or recovering a stolen vehicle owned or controlled by
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the holder of a service contract with any such club or for the purpose of
detecting or apprehending the person guilty of the theft.
(7) "Insurance service" means any act consisting of selling with a service contract or as a result of membership in or affiliation with an association or club, a policy of insurance.
(8) "Legal service on a reimbursement basis" means paying the fees of
an attorney for his advice or services rendered to holders of service contracts.
(9) "Map service" means furnishing without cost, road maps, tour plans
or tour guides to members of motor clubs.
(10) "License service" means the rendering of assistance by motor club
in obtaining:
(a) Registration of a motor vehicle with the state.
(b) Operator's license.
(c) Chauffeur's license.
(d) Transfer of legal or registered ownership upon the records of the
department of motor vehicles of the state of Utah.
(11) "Person" means a person, firm, partnership, company, association
or corporation engaged in selling, furnishing or procuring motor club service, either as principal or agent, for consideration.
(12) "Service contract" means an agreement or understanding whereby
persons for a consideration promise to render, furnish or procure for other
persons motor club service as defined in this section.
(13) 'Touring service" means furnishing touring information without
cost to holders of service contracts.
(14) "Emergency road service" means the adjustment, repair, or
replacement by a motor club of the equipment, tires or mechanical parts
of a motor vehicle so as to permit it to be operated under its own power.
(15) "Motor club" means a person directly or indirectly engaged, either
as principal or agent in offering for sale, furnishing or procuring motor
club service.
(16) "Claim adjustment service" means an act by a motor club for the
purpose of adjusting claims in behalf of the holder of a service contract
with any such club, when such claim results from injury or damage to
person or property arising out of an accident, in connection with the ownership, maintenance, operation and use of a motor vehicle, including the
investigation of accidents in which members of motor clubs are involved.
(17) "Commissioner" means the commissioner of insurance for the
state of Utah.
History: L. 1963, ch. 47, 51.
Title of Act.
An act relating to motor clubs; providing
for their licensing and regulation by the
state commissioner of insurance; requiring

motor clubs to obtain certificates of authority
and approval of their service agreements or
contracts; and providing for licensing and
regulation of motor club agents. — Laws
1%3, ch. 47.
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Cross-References.
Words and phrases defined by statute, construction of, 68-3-11.

41-16-3

Collateral References.
"Motor club service," constitutionality,
construction, and application of statutes
relating to, 89 ALR 930.

41-16-2. Deposit of security required — Types of securities —
Schedule of amounts — Maintenance of security. (1) A person shall
not render or agree to render motor club service without first depositing
and thereafter continuously maintaining security with the commissioner
in an amount provided herein, in the form of cash, surety bond by a surety
company admitted to do business in Utah, or securities of a type approved
by the commissioner and qualified for legal investment by an admitted
insurer.
(2) The amount of security provided for in subsection (1) of this section
shall be a minimum of $25,000 and for amounts in excess of $25,000 shall
be based on the total gross annual membership fees or dues collected and
computed as of December 31 of each year and shall be in the following
amounts:
Gross Annual Fees or Dues
Amount of Security
Up to $100,000
$25,000
$100,000 to $200,000
$50,000
$200,000 to $300,000
$75,000
$300,000 or more
$100,000
(3) If the gross annual membership fees or dues income requires an
increase in the amount of security, the increased amount must be deposited
with the commissioner on or before January 31 of the year in which it
becomes due, and if not deposited within thirty days after written demand
by the commissioner, the commissioner shall revoke the certificate of
authority of the motor club.
(4) If any security deposited with the commissioner shall become
impaired and shall not be restored within thirty days after written demand
by the commissioner, the commissioner shall revoke the certificate of
authority of the motor club, or in the alternative the commissioner may
require such additional security deposit as in his discretion he shall deem
necessary to restore adequate securities for the motor club deposit.
History: L. 1963, ch. 47, § 2; 1971, ch. 104,
5 1Compiler's Notes.
Laws 1963. ch. 47, was approved by the
governor on March 22.1963.
The 1971 amendment substituted the
schedule providing for deposits of increased

amounts of security based on gross annual
club membership fees or dues for a single
$25,000 security requirement; added the
?"»*•»«>• °n the time for depositing
increased security amount; and deleted a
Provision on the effective date of application
of the section.

41-16-3. Purpose and conditions of security. Such security shall:
(1) Be for the protection, use and benefit of any person whose application for membership in a motor club has been accepted by such club or
its representative.
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(2) Be subject to the following conditions and, if a bond, shall be so
expressly conditioned that:
(a) The club will faithfully furnish and render to such persons any and
all of the motor club services sold or offered for sale by it.
(b) The club will pay any fines, fees or penalties imposed upon it pursuant to the provisions of this act.
History: L. 1963, ch. 47, 5 3.

41-16-4. Actions on surety bond — Liability of surety. If such bond
is filed, any person defrauded or injured by any wrongful act, misrepresentation or failure on the part of the motor club with respect to the selling
or rendering of any of its services, failing to refund the unused portion
of dues or fees duly demanded, or failure to perform any obligation
required by law or promised under the service contract, may bring suit
on such bond in his own name. The commissioner of insurance may bring
suit in his own right for and on behalf, and for the benefit of, members,
creditors or other persons defrauded or injured as provided in this section.
The aggregate liability of the surety for all such suits shall, in no event,
exceed the sum of such bond.
History: L. 1963, ch. 47, $ 4; 1971, ch. 104,
$2
rv>mnu»..'. M«»—
Compiler s Note*
The 1971 amendment added failure to
refund dues or perform required or promised

obligations as a ground for suit; added the
provision authorizing the commissioner of
insurance to bring suit; and made minor
c h a n g e 8 |n gty,e

41-16-5. Deposit of cash or securities — Applicable conditions and
liability. A deposit of cash or securities, in lieu of such bond, shall be subject to the conditions applying to the bond and is also subject to execution
on judgments against the club.

MOTOR CLUBS

41-16-9

41-16-8. Application for certificate of authority — Filing requirements — Application fee. To apply for its original certificate of authority
a motor club shall:
(1) File with the commissioner a formal verified application therefor
in such form and detail as the commissioner may reasonably require, executed by its president or other principal officer, showing:
(a) Its name, home office, location, organization date, state or country
of its domicile;
(b) The nature and type of service it proposes to transact;
(c) Such additional information as the commissioner may reasonably
require.
(2) File with the commissioner:
(a) A copy of its charter as amended, certified, if a foreign company,
by the proper public officer of the state or country of domicile;
(b) A copy of its bylaws, if any, certified by its proper officer;
(c) A statement of its financial condition, management and affairs;
(d) A copy of each form of service agreement, contract, and service brochure it proposes to use in this state;
(e) If a foreign company, a certificate from the proper public official
from its state or country of domicile showing that it is duly organized and
is authorized to transact the type of motor club service which it proposes
to be transacted in Utah;
(f) Other documents or stipulations as the commissioner may reasonably require to evidence compliance with the provisions of the laws of the
state of Utah;
(g) Pay to the commissioner an initial application fee of $100.00;
(h) File a certificate issued by the secretary of state that it has qualified to do business as a corporation in this state and that it has appointed
the commissioner as its attorney to receive service of legal process.
History: L. 1963, ch. 47, § 8.

History: L. 1963, ch. 47, 55.

41-16-6. Name of motor club. The name of the motor club shall be
submitted to the commissioner for approval pursuant to section 41-16-8
before the commencement of business under the provisions of this act. The
commissioner shall reject any name so submitted when the proposed name
is deceptively similar to that of any other motor club or other corporation
licensed or qualified to do business in this state.
History: L. 1963, ch. 47, 5 6.

41-16-7. Certificate of authority required. A person shall not render
or agree to render motor club service in this state without first obtaining
from the commissioner a certificate of authority so to act.
History: L. 1963. ch. 47, $7.
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41-16-9. Effect of certificate of authority — Ownership — Term —
Continuation fee — Annual statement — Expiration — Reinstatement.
(1) A certificate of authority is evidence of its authority to transact in this
state the business of motor club service.
(2) Although issued to the motor club, the certificate of authority is at
all times the property of the state of Utah. Upon any expiration, suspension, or termination thereof, the motor club shall promptly deliver the certificate of authority to the commissioner.
(3) A certificate of authority shall continue in force as long as the
motor club is entitled thereto under this chapter and until suspended or
revoked by the commissioner, or terminated at the request of the motor
club; subject, however, to continuance of the certificate by the motor club
each year by:
(a) Payment prior to March first of a continuation fee of $25; and
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MOTOR CLUE BOND
XKOV ALL MEN BY THESE PRESENTS
That Vet American Drivers Legal Services, Inc., as Principal and American
Manufacturers Mutual Insurance Company, e Corporation of the State of Illinois,
duly authorized to do business in the State of Utah, as Surety, are held and
Firmly bound unto any person whose application for membership in Principal has
been accepted by Principal or Principals representative and to any person
defrauded or injured by any wrongful act,. Misrepresentation or failure on the
part of principal in selling or rendering anv of Principal's services and unto
the State of Utah in the sum of TWENTY FIVE THOUSAND AND KQ/lOOths
f$25,000.00) Dollars,for the payment of whick well and truly to be made, we
bind ourselves, and each of our heirs, executors and administrators, jointly and
severally if only by these presents.
The conditions of the above obligation are such that:
Whereas, the above bounden Principal is about to apply, or has applied,
to the Insurance Commissions of the State of Utah for a Certificate of Authority
as a motor club persuant to the provisions of Chapter 47, Laws of Utah 1963,
permitting the above said bounden principal to act as a motor club to solicit
and to execute and deliver service contracts or agreements under the conditions
set forth and prescribed by said statutes Chapter 47, Laws of Utah 1062.
Nov, therefore, if the said above bounded Principal shall, (1) fully and
faithfully coaply with the requirements of Chapter 47, lavs of Utah 1963, as
that law now exists or is hereafter amended, (2) faithfully furnish and
render to any person whose application for Membership in Principal has been
accepted by Principal or Principals representative any and all motor club
services sold or offered for sale by Principal, and (3) pay any fines, fees
or penalties imposed upon Principal pursuant to the provisions of Chapter 47,
Laws of Utah 1963, this obligation shall be void, otherwise, to remain in full
force and effect, but in no event will the aggregate liability of the surety
exceed the amount of such bond.
The surety herin reserves the right to withdraw as such surety, except
as to any liability already incurred and accrued hereunder, and may do so
upon the giving of written notice for such withdrawal to the State Insurance
Department; provided, hoyever, that no withdrawal shall be effective for any
purpose until 30 cays shall have elapsed from and after the receipt of such
notice by the State Insurance Department.
SIGNED, SEALED AND DATED that

7th

day of

August

, 19e5 .

American Drivers Legal Services, Inc.

IMKS/fl
Insurance company

David J

<tornev-m-rac:

Stipulation of Undisputed Material Facts

R. PAUL VAN DAM #3312
Attorney General
NEAL T. GOOCH #1216
Assistant Attorney General
Tax & Business Regulation Division
130 State Capitol
Salt Lake City, Utah 84114
Telephones (801) 538-1019
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
STATE OF UTAH by and through
HAROLD C. YANCEY, Insurance
Commissioner,
Plaintiff,

l STIPULATION OF UNDISPUTED
) MATERIAL FACTS

vs.
AMERICAN MANUFACTURERS
MUTUAL INSURANCE COMPANY,
i Civil No. C87-7330
Defendant and
Third-Party
Plaintiff,
vs.

;
;
;
Judge Timothy R. Hanson

DAVID J. OLSEN,

)
Third-Party ]
Defendant. ;

STATEMENT OF MATERIAL UNDISPUTED FACTS
1.

American Manufacturers Mutual Insurance Company is

an Illinois insurance corporation, duly authorized to write
surety insurance in the State of Utah.
2.

The Department of Insurance is an agency of the

State of Utah created pursuant to Utah Code Ann.

S31A-2-101, 1953

under the direction of the commissioner of insurance.

3.

Harold C. Yancey is the insurance commissioner duly

appointed pursuant to Utah Code Ann.
4.

§ 31A-2-102, 1953.

On August 7, 1985, American Manufacturers Mutual

Insurance Company, as surety, issued a motor club bond on behalf of
its principal, American Drivers Legal Services, Inc. pursuant to Utah
Code Ann.

§ 41-16-2.
5.

The obligation of American Mutual Manufacturers

Insurance Company under the bond was conditioned on the express
conditions that the bond would be void if American Drivers Legal
Services, Inc. fully and faithfully complied with Utah Code Ann.
16-2

§ 41-

1963 and its successor statutes; faithfully furnished and

rendered to its members any and all motor club services sold or
offered by it; and paid any fines, fees or penalties imposed under
Utah Code Ann.
6.

§ 41-16-2 and its successor statutes.
From April, 1986 through October, 1986 American Drivers

Legal Services, Inc. offered and sold capital notes through its
employees, officers, or agents to seventeen (17) persons, at least
four (4) of whom were not members of American Drivers Legal Services
7.

American Drivers Legal Services, Inc. sold twenty one

(21) notes to the seventeen persons which produced proceeds of
approximately $206,879.00.
8.

American Drivers Legal Services, Inc., through its

employees, officers, or agents represented to the purchasers of the
capital notes that the proceeds from the sale of the notes would be
placed in a separate interest bearing account.

9.

American Drivers Legal Services, Inc. through its

employees, officers, or agents represented to the purchasers of the
capital notes that the notes were insured and/or sanctioned and/or
approved and/or guaranteed by the State of Utah.
10.

These representations were false.

11.

The directors and managers of American Drivers Legal

Services, Inc. approved the sale of the notes by its employees,
officers, and agents and supervised and controlled its employees,
officers, and agents and knew or should have known of the
representations made.
12.

American Drivers Legal Services, Inc. was declared to

be insolvent or about to become insolvent and in a hazardous financial
condition by the Third Judicial District Court in Case No. M86-140 and
is unable to pay the purchasers of the notes as it agreed to do and
has not done so.
13.

The State of Utah, by and through Harold C. Yancey,

Insurance Commissioner, has brought this action against American
Manufacturers Mutual Insurance Company pursuant to Utah Code Ann. 31A11-106(2) seeking payment under the bond issued for and on behalf of
the note purchasers pursuant to Utah Code Ann. § 31A-11-106, 1953 as
amended•
14.

American Manufacturers Mutual Insurance Company has

denied the claim or its obligation to pay under the bond, alleging
that the acts of the employees, officers, and/or agents of American

-

T -

Driver's Legal Services in selling capital notes fall outside of
coverage of the above-described bond.
15.

The proceeds of the notes were used by American Drivers

Legal Services, Inc. to pay salaries, commissions, lease payments on
automobiles and furnishings and other operating expenses, and officer
and employee expenses.
The parties designated below, through their counsel of
record hereby stipulate and agree that the facts as stated above are
material and undisputed.
Dated this 5**

day of 44ay, 1989.
R. PAUL VAN DAM
Attorney General

By.
NEAL T. GOOCH
Assistant Attorney General
Attorney for State of Utah
AMERICAN MANUFACTURERS MUTUAL
INSURANCE COMPANY

BY
JOStePft U/ #OYCE
Attorney for American Manufacturers
Mutual Insurance Company

,,/ /?. C^
/^s
"7 y

„

)AVID E. L E T A 7
Attorney for David J. Olsen

-

4

-

MAILING CERTIFICATE
I hereby certify that a copy of the foregoing Memorandum In
Support of Motion For Summary Judgment was mailed, first class mail,
postage prepaid, this F** day of *toy, 1989 to:
Mr, Joseph J. Joyce
Strong & Hanni
Attorneys for American Manufacturers
Insurance Company
Sixth Floor
Boston Building
Salt Lake City, Utah 84111
Mr. David E. Leta
Attorney for David J. Olsen
Hansen & Anderson
Sixth Floor
Valley Tower Building
50 West Broadway
Salt Lake City, Utah 84101-2018

Memorandum Decision, Third District Court

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH, by and through
HAROLD C. YANCEY, Insurance
Commissioner,

MEMORANDUM DECISION
CIVIL NO. C-87-7330

Plaintiff,
vs.
AMERICAN MANUFACTURERS
MUTUAL INSURANCE COMPANY,
Defendant and Third
Party Plaintiff,
vs.
DAVID J. OLSEN,
Third Party Defendant.
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the

law,
Court

Summary

The parties have entered into a Stipulation of

which

of

for

Facts

been made a matter of record in the Court's official
issue

is one

inasmuch as the facts have been stipulated to, and ask
to

aforementioned

resolve

the

legal

reciprocal Motions.

issue

by

way

of

the

The parties appeared before

the Court on the 25th day of September, 1989, and

argued

their

STATE V. AMERICAN
MANUFACTURERS

PAGE TWO

respective

Following

matter

positions.

under

authorities

advisement

to

MEMORANDUM DECISION
argument, the Court took the

further

consider

legal
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Based upon the foregoing, the Court is
defendant

American

well-taken, and
granted,

and

its

Manufacturers
Motion

conversely,

for
that

Mutual's

Summary

that

the

position

is

Judgment

should

be

the State of Utah's Motion for

Summary Judgment should be denied,
that

satisfied

the

Court

being

satisfied

there are no genuine issues of Material fact, and that the

defendant is entitled to Judgment as a matter of law.
Counsel

for

the

defendant

requested to prepare an appropriate
this

American
Order

in

Manufacturers
accordance

is

with

Decision, and submit the same to the Court pursuant to the

Code of Judicial Administration,
Dated this

^

day of October, 1989.

TIMOTHY R. HANSON
DISTRICT COURT JUDGE
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MAILING CERTIFICATE
I
of the
this

hereby

certify

foregoing

that I mailed a true and correct copy

Memorandum

Decision,

day of October, 1989:

Neal T. Gooch
Assistant Attorney General
236 State Capitol
Salt Lake City, Utah 84114
Joseph J. Joyce
Attorney for Defendant American
Manufacturers Mutual
9 Exchange Place, Sixth Floor
Salt Lake City, Utah 84111
David E, Leta
Attorney for Third Party Defendant
50 W. Broadway, Suite 600
Salt Lake City, Utah 84101

to

the

following,

Judgment, Third District Court

Joseph J. Joyce, #4857
STRONG & HANNI
Attorneys for Defendant
Sixth Floor Boston Building
9 Exchange Place
Salt Lake City, Utah 84111
Telephone: (801) 532-7080

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

STATE OF UTAH by and through
HAROLD C. YANCEY, Insurance
Commissioner,

> J U D G H E N T

Plaintiff,
vs.

i Civil No.

AMERICAN MANUFACTURERS
MUTUAL INSURANCE COMPANY,

i Judge

C87 7330

Timothy R. Hanson

Defendant and
,
Third-Party Plaintiff,'
vs.
DAVID J. OLSEN,
Third-Party Defendant.
The motion of defendant American Manufacturers Mutual
Insurance Company for summary judgment and plaintiff's motion for
summary judgment came on for hearing before the Honorable Timothy
R. Hanson, on September 25, 1989.

Plaintiff, State of Utah, was

represented by Neal T. Gooch, Assistant Attorney General,

Defendant and third-party plaintiff, American Manufacturers
Mutual was represented by Joseph J. Joyce, of the law firm of
Strong & Hanni.

Third-party defendant, David J. Olsen, was

represented by Mark R. Gaylord of the law firm of Hansen &
Anderson.

After hearing arguments of counsel, and considering

the stipulation of facts submitted by the parties and being
otherwise fully advised, the Court determines:
1.

There are no genuine issues of material fact

pursuant to the stipulation of facts executed by the parties.
2.

Under a reasonable interpretation of the subject

statutes and subject bond, the Court finds that there is no
liability imposed upon insurer.

The Court finds that the bond

does not include the sale of capital notes by the principals of
American Drivers Legal Services.
3.

The terms and conditions of the bond are not

ambiguous.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED:
1.

The motion of defendant American Manufacturers

Mutual Insurance Company for summary judgment is hereby granted
and judgment is hereby entered in favor of American Manufacturers
Mutual Insurance Company against plaintiff, no cause of action.
2.

Plaintiff's motion for partial summary judgment is

hereby denied.
2

3.

The court determines that there is no just reason

for delay in entering this judgment as a final judgment, and the
clerk of the court is so directed to enter it as a final judgment
in accordance with the provisions of Rule 54(b) Utah Rules of
Civil Procedure.
DATED this

day of

, 1989.

BY THE COURT:

Timothy R. Hanson
District Court Judge

Approved as to form this ?</&? day of

0C&tfx

1989.

^%fc4f / f ^ % ^
Neal T. Gooch

Assistant Attorney General
Attorney for Plaintiff
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Joseph J. Joyce, #4857
STRONG & HANNI
Attorneys for Defendant
Sixth Floor Boston Building
9 Exchange Place
Salt Lake City, Utah 84111
Telephone: (801) 532-7080

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

STATE OF UTAH by and through
HAROLD C. YANCEY, Insurance
Commissioner,

1 NOTICE OF ENTRY OF JUDGMENT

Plaintiff,
vs.

i Civil No. C87 7330

AMERICAN MANUFACTURERS
MUTUAL INSURANCE COMPANY,

i Judge
]

Timothy R. Hanson

Defendant and
Third-Party Plaintiff,
vs.
DAVID J. OLSEN,
Third-Party Defendant.;
TO PLAINTIFF AND HIS ATTORNEY:
PLEASE TAKE NOTICE that on the 1st day of November,
1989, the motion of defendant American Manufacturers Mutual
Insurance Company for summary judgment was granted and Judgment
was entered in favor of defendant against plaintiff, no cause of

action.
DATED this 6th day of November, 1989
STRONG & HANNI

BY

Jopepli f{ ijbyce
Attorneys for Defendant
MAILING CERTIFICATE
I hereby certify that on this 6th day of November,
1989, I mailed a true and correct copy of the foregoing, by
placing such in the United states mail, first class postage
prepaid, and addressed to:
Neal T. Gooch
Assistant Attorney General
236 State Capitol
Salt Lake City, Utah 84114
Mr. Mark R. Gaylord
Attorney at Law
HANSEN & ANDERSON
50 West Third South, #700
Salt Lake City, Utah 84101

cretary

